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STATEMENT OF JURISDICTION
Jurisdiction over this atormey disapline matter is esablished by Artide 5, section 5 of the
Missouri Condtitution, Supreme Court Rule 5, this Court’ s common law, and Section 484.040 RSMo

1994.



STATEMENT OF FACTS

Procedurd Higtory

The Informeation was served on Respondent on December 6, 1999. Respondent’ s deposition
was taken on March 3, 2000. [Pleasenote Many of the exhibits have two ladbds. Thelabdswith the
notation 3/3/00 are the labd s from the depogtion, which is Informant’s Exhibit 3] A hearing washdd
on Augug 3, 2000. The Disdiplinary Hearing Pand issued its decison on March 14, 2001. The pand
found that Regpondent had engaged in professiondl misconduct by violating Rules4-1.1, 4-8.4(c), 4-
1.3, and 4-1.5(8). The pand recommended that Respondent be suspended for a period of ninety (90)
days, that he be ordered to remburse any contingency fees recaived from the medical payment portions
of the Pringle and Holder recoveries, and that codts be taxed to Respondent. The parties did not
COonCL.

Generd Facts

Thefacts st forth in this Satement of factsare not in dioute. They are established by the
Information and Answer. (Inf. Exh. 1 and 2)

Respondent was licensed as an atorney in Missouri on April 24, 1987. His bar number is
34576. His dae of birth is September 4, 1957. His socid security number is 497-66-1191.

Respondent's license is currently in good ganding.

Count |

Sandra Pringle Complaint, Hle#98-0417
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On September 23, 1996, Sandra Pringle, her husband, Alvin Eugene Pringle, therr minor son,
Travis Pringle, and their son inHaw, Danid Marrow, were involved in an auto accident with an uninsured
motorist. In September of 1996, Respondent was hired by Ms. Pringle to represent her and her family
membersin the persond injury metter.
Danid Marow
On March 14, 1997, American Family Insurance Group issued the following checks to Danid
Marrow and Respondent:
Check #04434616 for $1,545.80 for Danid Marrow’s medica expense dam.
Check #04434621 for $5,000.00 for Danid Marrow's uninsured motorist claim.
Respondent deposited both checks, on March 20, 1997, in his checking account & Lawson
Bank, account number of 011479 (Lawson account). On March 27, 1997, Respondent issued Check
#4997 to Danid Marrow for $2,441.67 from his Lawson account, which deared on March 28, 1997.
Respondent kept a contingent fee percentage of both, the check for the medicd expense daim and the

check for the uninsured motorist dam.



Respondent kept the funds for medicad expenses in his Lawson account and was to pay Marrow’s
medica expenses.

Approximately 15 months later, on or about June 25, 1998, Respondent was sent a patient
invoice from Dr. Sdney Cantrdl for Danid Marrow showing the account hed no payment activity and
an overdue balance of $310.00.

Respondent issued the fallowing checks from his Lawson account for Danid Marow’s medicd
costs dated July 1, 1998:

Check #5599 for $494.00 to MAST Ambulance with memo notation “Danie
Marrow 9-23-96", which cleared on July 17, 1998.
Check #5600 for $310.00 to Dr. Sidney Cantrdl with memo notation “Danie
Marrow 9-23-96", which cleared on July 10, 1998.
Check #5601 for $100.00 to Truman Medicd Center with memo notetion “ Daniel
Marrow 9-23-96", which cleared on July 15, 1998.

TravisRinge

On March 14, 1997, American Family Insurance Group issued the fallowing checksto * Albert
and SendraPringle, individudly & as parents & guardians of Travis Pringle, aminor; Timothy Tipton,
Attny.”:

Check #G28126 for $776.90 for Travis Pringle s medicd expense daim; and

Check #G28127 for $3,500.00 for Travis Pringle€ s uninsured motorist dam.

On March 19, 1997, Travis Pringle, Sandra Pringle, and Albert Pringle Sgned the settlement
6



datement for Travis Pringle, which showed a totd sattlement of $4,276.90, less medicd cods,
expenses, and Respondent’ s atorney fees, resulting in a balance due to Travis Pringle in the amount of
$1,869.12. Respondent deposited both checks, on

March 20, 1997, in his Lawson account.

On March 27, 1997, Respondent issued Check #4995 b Travis Pringle, Albat Pringle, and
Sandra Pringle for $1,869.12 from his Lawson account, which deared on March 28, 1997.
Respondent kept the funds for medica expensesin his Lawson account and wasto pay Travis Pringle's
medicad expenses. Respondent kept a contingent fee percentage of both, the check for the medicd
expense daim and the check for the uninsured motorist daim.

On June 25, 1998, Respondent was sent a patient invoice from Dr. Sdney Cantrell for Travis
Pringle showing the account had no payment activity and an overdue balance of $35.00.

Respondent issued the following checks from his Lawson account for Travis Pringlé s medicd
codsdaed July 1, 1998:

Check #5602 for $184.00 to Hospitd Hill Hedth Sarvices with memo notation
“Travis Pringle 9-23-96", which deared on July 13, 1998.

Check #5603 for $194.20 to Dr. Sidney Cantrdl with memo notation “Travis
Pringle 9-23-96", which dleared on July 10, 1998,

Check #5604 for $457.90 to MAST Ambulance with memo notation “Travis
Pringle 9-23-96", which cleared on July 23, 1998.

Check #5605 for $100.00 to Truman Medicd Center with memo notetion “ Travis

Pringle 9-23-96, which deared on duly 15, 1998,
7



Albet Ringe

On March 14, 1997, American Family Insurance Group issued the fallowing checks to Albert
Pringle and Respondent:

Check #04434613 for $2,460.40 for Albert Pringle smedicd expensedam.
Check #04434620 for $10,500.00 for Albert Pringl€ s uninsured motorist daim.

On March 19, 1997, Albert Pringle 9gned his settlement satement, which showed a totd
settlement of $12,960.40, less medica cods, expenses, and Respondent’s attorney fees, resuliting in a
bdance due to Albert Pringle in the amount of $6,194.07. Respondent deposited both checks on
March 20, 1997, in his Lawson account. On March 27, 1997, Respondent issued Check #4996 to
Albat Pringle for $6,194.07 from his Lawson account, which deared on March 28, 1997.
Respondent kept the funds for medica expensesin his Lawson account and wasto pay Albert Pringle's
medicd expenses. Respondent kept a contingent fee percentage of both, the check for the medicd
expense daim and the check for the uninsured motorist daim.

On June 25, 1998, Respondent was st a patient invoice from Dr. Sdney Cantrel for Albert
Pringle showing the account had no payment activity and an overdue baance of $385.00.

Respondent issued the following checks from his Lawson account for Albert Pringle's medica
codsdaed duly 1, 1998:

Check #5595 for $1,284.40 to Excdsor Springs Medicd Center with memo
notation “Albert Pringle 9-23-96", which dleared on July 9, 1998.
Check #5596 for $385.00 to Dr. Sidney Cantrdl with memo notation “Albert

Pringle 9-23-96, which deared on duly 10, 1998,
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Check #5597 for $462.50 to MAST Ambulance with memo notation “Albert
Pringle 9-23-96", which cleared on July 22, 1998.
Sandra Pinge
On March 19, 1997, Sandra Pringle 9gned her firg settlement satement, which showed a
patia settlement of $4,775.00, and showed what her medicd codts, expenses, and dtorney’s fee

were. On May 29, 1997, Sandra Pringle and Albert Pringle Sgned a Rdease and Trust Agreement.



On June 5, 1997, Sandra Pringle Sgned her second sattlement statement, which showed atotd
sdtlement of $25,000.00, less medica codts, expenses, and Respondent’s attorney fees, resulting in a
ba ance due to Sandra Pringle in the amount of $11,406.75.

On June 5, 1997, Respondent issued Check #5088 to Sandra Pringle for $11,406.75 from his
Lawson account and that check deared on June 6, 1997. Respondent kept the funds for medicd
expensssin his Lawson account and was to pay Sandra Pringle s medica expenses

On June 25, 1998, Respondent was sent a patient invoice from Dr. Sdney Cantrd| for Sendra
Pringle showing the account had no payment activity and an overdue baance of $510.00.

Respondent issued the following checks from his Lawson account for Sendra Pringle's medica
cods.

Check #5565 dated June 23, 1998, for $754.00 to Rehabilitation Services with
memo notation “ Pringle - #69637 9-23-96", which deared on June 30, 1998.
Check #5590 dated July 1, 1998, for $1,507.00 to Excelsior Springs Medical
Center with memo notation “Sendra Pringle 9-23-96°, which deared on
September 3, 1998.

Check #5591 dated July 1, 1998, for $280.00 to Dr. Sidney Cantrdl with memo
notation “ Sandra Pringle 9-23-96", which dleared on July 10, 1998.

Check #5592 dated July 1, 1998, for $39.00 to Hospitd Hill Hedlth Services with
memo notation “ Sandra Pringle 9-23-96", which deared on July 13, 1998.

Check #5593 dated Jduly 1, 1998, for $527.90 to MAST Ambulance with memo

notation “ Sandra Pringle 9-23-96", which dleared on July 24, 1998.
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Check #5594 dated July 1, 1998, for $142.00 to Truman Medicd Center with
memo notation “ Sandra Pringle 9-23-96", which deared on July 15, 1998.

Check #5620 dated July 8, 1998, for $230.00 to Dr. Sdney Cantrdl with memo
notation “ Sandra Pringle’; which deared on July 13, 1998.

Respondent issued the fallowing check from his Missouri Federd Savings Bank checking
account, account number 277712 (Federd account) for Sandra Pringle’ s medicd codts:

Check #6120 dated August 27, 1998, for $273.04 to Excdsor Springs Medica
Center with memo notation “Sandra Pringle 9-23-96", which deared on
September 3, 1998,  Respondent dates that the medicd expenses to Excdsor
Srings Medicd Center were for medicd expenses not connected with the
automohile accident of September 23, 1996.

Sandra Pringle sant Respondent a letter dated September 21, 1998, explaining that SD.
Wadmen & Assodiates was Hill not paid, and she dso requested copies of dl of the signed settlement
datements and dl cancdled checks paid on their behdf within ten (10) working days. Respondent sent
a ldter to Sandra Pringle dated October 6, 1998, explaining that dthough his office pad a hbill to Dr.
Wadman's office, there was another account thet was unpaid and confirming thet dl medical bills have
been paid.

Respondent issued the fallowing check from his Federd account for Sendra Pringlé's medical
cods.

Check #6185 dated October 15, 1998, for $3,146.00 to SD. Wadmen &

Asodiaes, PA with memo notation “Sandra Pringle #20286 9-23-96”, which
11



cleared on October 20, 1998.
Respondent opened his Federa accounts, induding account number 277712, in or about July of
1998. Neither the Lawson nor Federd accounts were trust accounts. Respondent did not have atrust
acoount during the period he was handling these funds. Respondent never had a trust account in his
private practice prior to the date he began handling these funds
On November 3, 1998, Respondent agreed to provide the OCDC with the following records
by November 16, 1998;
Respondent’s monthly bank statements from his Lawson account and Federd
account for the period the Pringles’ funds were deposited until the last funds were
disbursed.
A copy of each check that rdaed to the Pringles funds
A copy of each deposit dip thet related to the Pringles funds
Respondent did not provide the requested records by November 16, 1998. On November 18,
1998, the OCDC requested that Respondent provide the records agreed upon on or before December
4, 1998. On November 30, 1998, Respondent provided the OCDC with a monthly bank statement
dated March 31, 1997, from his Lawson account and copies of four checksissued in the Pringle métter.
Informant ultimately obtained the records through a subpoena served on the bank.
Count Il

Shary Holder Complaint, Fle#98-0812

Holder met with Respondent in March of 1997 to discuss problems rdaing to her husband's

disability dam. Respondent agreed to assst Holder with the matter.
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Respondent dso met with Holder in March of 1997, to discuss the issue of his representation of
her for injuries she sudained in an automobile accident on February 13, 1996. During that medting,
Holder told Respondent that she wias going to have back surgery because of an automobile accident
thet she had on February 13, 1996. Respondent states that when he left the meeting he advised Holder
thet he was nat cartain whether he would be willing to handle her persond injury dam arisng from the
February 13, 1996, accident. Respondent sent Holder a letter dated March 10, 1997, which dated

that hewould
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be willing to handle her persond injury dam, rdaing to the February 13, 1996, accident, on a Sxty-day
contract.

Holder sgned Respondent’ s Sixty-day legd services contract on March 18, 1997. Respondent
sent a letter to State Farm insurance on March 25, 1997, which dated that he represented Holder
concerning the February 13, 1996, accident. Holder had back surgery on March 28, 1997, and then
her spouse passed awvay within a month following her surgery.  Respondent continued representing
Holder after the Sixty-day period.

On November 12, 1997, Holder Sgned her firg settlement Saterent, which showed a
stlement of medica expenses for $3,473.03, less Respondent’s attorney fees, resulting in a baance
due to Holder in the amount of $2,315.36. Respondent took a contingent fee percentage on Holder's
medica expense dam. Respondent deposited the firgt settlement check for $3,473.03 into his Lawson
account on November 13, 1997. Respondent agreed to pay Dr. Brian Kdling the $2,315.36 that was
dueto Holder for medica expenses

Respondent sent a letter to Holder dated February 6, 1998, giving her an update on the Satus
of her case.

Respondent issued Check #5444 for $2,315.36 to Kdling Chiropractic Center with memo
notation “Date of Injury 2-13-96” from his Lawson account for Holder's medicd codts on February
16, 1998.

Respondent opened his Federd accounts, induding account number 277712, in or about July of
1998. Neither the Lawson nor Federd accounts were trust accounts. Respondent did not have atrust

account during the period he was handling these funds. Respondent never hed a trust account in his
14



private practice prior to the date he began handling these funds

Holder sent Respondent a certified letter, with return recaipt requested, dated June 9, 1998,
which gave Regpondent ten days to inform her of the datus of her case, and she gave him an ultimatum
to ather get some resuts for her or she would fire him.  Respondent’s office Sgned for the cartified
letter on June 12, 1998. Respondent sent aletter to Holder dated June 12, 1998. The letter stated thet
he fdt that they nesded to continue to work together on her case, but she could digmiss him if she
wanted to do s0. Respondent aso asked her in his letter to let him know if she wished to proceed.
Holder contacted Respondent’ s office on gpproximately June 15, 1998, and told Angie, a member of
Respondent’ s 9&ff, that she wanted Respondent to go aheed with her case.

Respondent sent Holder aletter dated June 26, 1998, teling her thet her file was trandferred to
adifferent insurance adjudter, and the new adjuster needed aweek to review thefile materid.

Sate Farm Mutud Automobile Insurance Company issued a check for $50,000 to Holder and
Respondent dated July 31, 1998. Respondent contacted Holder and told her that he had received the
settlement check, and he would bring it to her hometo be Sgned. Respondent came to Holder’s home
on Augug 5, 1998, with the settlement documents to be Sgned by Holder.

On Augug 5, 1998, Holder sgned the second settlement statement, which showed a totd
settlement of $50,000.00, less expenses and Respondent’s attorney fees, resuiting in a baance due to
Holder in the amount of $33,201.34. Respondent deposited the $50,000 check from State Farm into
his Federd account on Augugt 5, 1998.

Respondent issued a check to Holder on August 20, 1998, in the amount of $33,201.34.
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POINTSRELIED ON
POINT |
RESPONDENT IS GUILTY OF PROFESSIONAL MISCONDUCT UNDER
RULE 4-8.4(a), (c), AND (d) ASA RESULT OF VIOLATING:
A.  RULE 4-1.7(b) BY USING THE FUNDS BELONGING TO HIS
CLIENTSAND THIRD PARTIESFOR HISOWN PURPOSES.
B. RULE4-1.15(a) BY FAILING TO:
(1) HOLD THE PROPERTY OF HIS CLIENTS AND THE
THIRD PARTY MEDICAL PROVIDERS SEPARATE
FROM HISOWN PROPERTY;
2 SAFEGUARD THE PROPERTY OF HIS CLIENTS AND
THIRD PARTY MEDICAL PROVIDERS, INCLUDING
USING THE FUNDS BELONGING TO CLIENTS AND
THIRD PARTIES FOR HISOWN PURPOSES,
(3 KEEPTHE FUNDSIN A SEPARATE ACCOUNT.
C. RULE 4-1.15(b) BY FAILING TO:
(1) PROMPTLY NOTIFY THE THIRD PARTY MEDICAL
PROVIDERS THAT HE HAD THE FUNDS,
20 PROMPTLY DELIVER TO THE THIRD PARTY

MEDICAL PROVIDERS THE FUNDS THEY WERE
16



ENTITLED TO RECEIVE.
RULE 4-13 BY FAILING TO ACT WITH REASONABLE
DILIGENCE AND PROMPTNESS IN PAYING THE MEDICAL
EXPENSES FOR HIS CLIENTS FOLLOWING THE
SETTLEMENT OF THEIR CLAIMS.
RULE 4-14 BY FAILING TO COMMUNICATE TO HIS
CLIENTSTHAT HE HAD NOT PAID THEIR MEDICAL BILLS,
RULE 4-1.5(@) BY TAKING A CONTINGENT FEE ON THE
CLIENTS MEDICAL EXPENSE CLAIMS.
RULE 4-15(c) BY CONTINUING TO REPRESENT SHERRY
HOLDER ON A CONTINGENT FEE BASS, WHEN THE
WRITTEN CONTINGENT FEE CONTRACT HAD EXPIRED.
RULE 4-81(b) BY FAILING TO RESPOND TO A LAWFUL
DEMAND FOR INFORMATION FROM A DISCIPLINARY
AUTHORITY, IN THAT, RESPONDENT FAILED TO PROVIDE

DOCUMENTSAND EXPLANATIONSTO OCDC.

Inre Staab, 785 SW.2d 551 (Mo. banc 1990)

Rule4-1.15(a)
Rule4-1.7(b)
Rule 4-1.15(b)

Rule4-1.3

17



Rule4-14
Rule4-1.5(a)
Rule 4-1.5(c)
Rule 4-8.1(b)
POINT I

THIS COURT SHOULD DISBAR RESPONDENT BECAUSE
MISAPPROPRIATION AND COMMINGLING OF CLIENT FUNDS
WARRANTS DISBARMENT AND THE AGGRAVATING AND MITIGATING
FACTORS, TAKEN TOGETHER, DO NOT CHANGE THISRESULT.
InreWilliams, 711 SW.2d 518 (Mo.banc 1986)
In re Schaeffer, 824 SW.2d 1 (Mo. banc 1992)
Inre Smmons, 576 SW.2d 324 (Mo. banc 1978)
Inre Shyder, 35 SW.3d 380, 382 (Mo.banc 2000)
Inre Witte 615 SW.2d 421 (Mo. banc 1981), cert den. 454 U.S. 1025, 102 S.Ct

559, 70 L.Ed.2d 469 (1981)
In re Mentrup, 665 SW.2d 324 (Mo. banc 1984)
Inre Griffey, 873 SW.2d 600, 603 (Mo. banc 1994)

A.B.A. STANDARDS FOR IMPOSING LAWY ER SANCTIONS
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ARGUMENT
POINT |
RESPONDENT IS GUILTY OF PROFESSIONAL MISCONDUCT UNDER
RULE 4-8.4(a), (c), AND (d) ASA RESULT OF VIOLATING:
A.  RULE 4-1.7(b) BY USING THE FUNDS BELONGING TO HIS
CLIENTSAND THIRD PARTIESFOR HISOWN PURPOSES.
B. RULE4-1.15(a) BY FAILING TO:
(1) HOLD THE PROPERTY OF HIS CLIENTS AND THE
THIRD PARTY MEDICAL PROVIDERS SEPARATE
FROM HISOWN PROPERTY;
(2 SAFEGUARD THE PROPERTY OF HIS CLIENTS AND
THIRD PARTY MEDICAL PROVIDERS, INCLUDING
USING THE FUNDS BELONGING TO CLIENTS AND
THIRD PARTIESFOR HISOWN PURPOSES;
(3 KEEPTHE FUNDSIN A SEPARATE ACCOUNT.
C. RULE 4-1.15(b) BY FAILING TO:
(1) PROMPTLY NOTIFY THE THIRD PARTY MEDICAL
PROVIDERSTHAT HE HAD THE FUNDS,
(2 PROMPTLY DELIVER TO THE THIRD PARTY
MEDICAL PROVIDERS THE FUNDS THEY WERE
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ENTITLED TO RECEIVE.
RULE 4-13 BY FAILING TO ACT WITH REASONABLE
DILIGENCE AND PROMPTNESS IN PAYING THE MEDICAL
EXPENSES FOR HIS CLIENTS FOLLOWING THE
SETTLEMENT OF THEIR CLAIMS.
RULE 4-14 BY FAILING TO COMMUNICATE TO HIS
CLIENTSTHAT HE HAD NOT PAID THEIR MEDICAL BILLS,
RULE 4-1.5(@) BY TAKING A CONTINGENT FEE ON THE
CLIENTS MEDICAL EXPENSE CLAIMS.
RULE 4-15(c) BY CONTINUING TO REPRESENT SHERRY
HOLDER ON A CONTINGENT FEE BASS, WHEN THE
WRITTEN CONTINGENT FEE CONTRACT HAD EXPIRED.
RULE 4-81(b) BY FAILING TO RESPOND TO A LAWFUL
DEMAND FOR INFORMATION FROM A DISCIPLINARY
AUTHORITY, IN THAT, RESPONDENT FAILED TO PROVIDE

DOCUMENTSAND EXPLANATIONSTO OCDC.
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Commingling and Misgppropriation

Respondent has admitted that he has engaged in professond misconduct (Tr. 129), but because
he denied these dlegaions in his Answer (Inf. Exh. 2), his admissons are not sufficently definite to
eiminate the need to address this aspect of the case.

Respondent’s mogt serious vidlaions invalve his handiing of funds bdonging to dients third
paties or both. Respondent's Answer establishes that he deposited settlement funds that were
intended for disbursement to dients and hedlth care providersinto his generd office account, because he
did not have a trust account. He dso admiits that he didn't keep track of automatic withdrawds and
didn't recondile his bank satementsfor about threeyears. (Inf. Exh. 3, pg. 48, 1. 23-25)

Respondent’'s commingling of funds is dear. His misgppropriation of funds is dso dedr,
dthough he quarrds with the extent. He admits that, over a period of severd years, he had $10,000
less in his generd office account then he thought he hed.  (Inf. Exh. 3, pg. 48, I. 13-20) He hes
admitted that there were periods, while the dient or third party funds were depodited in his operating
acoount, thet there were negative baances or baances less than the amount he should have hed for the
clientsor third parties. (Tr. 16, |. 19-24)

Informant’'s Exhibits 33 and 34 were marked for identification. They ae Informant's
summaries of bank gatements, Exhibit 25, and Respondent’s Check Regider, Exhibits 22 and 23.
Exhibits 25, 22, and 23 were admitted into evidence. Exhibits 33 and 34 are a part of the record and

show the running baances in the account basad on the bank satements and Respondent’s Check
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Regiger, regpectivdy. Both show that Respondent’ s account was in negetive baance, or baance less
then what he should have had depodited on hisdients: behdf, much of the time while he was holding the
funds Exhibit 34, which is based on Respondent’s Check Regider, shows higher bdances but
Respondent ultimetely compromised with the bank and agreed thet he was off by $10,000.

Respondent’'s commingling and misgpproprigtion of funds violaes Rules 4-1.15(8) and 4-
1.7(b). Hefaled to hold the fundsin a separate account. He failed to ssfeguard the funds and used the
fundsfor hisown purposes, in conflict with hisdients' interests

Falureto Notify and Pay

Respondent has produced no documentation of notifying the medicd providersthat he hed
fundsto pay them, prior to paying them. Hetook over ayear to pay the Pringle family’ smedicd
providers. Hetook three monthsto pay Ms Holder’ s medicd provider. He received $3,972 for
medicd providersfor the Pringle family, ather than Sandra, on March 20, 1997. He did not pay these
providers until July 1, 1998. Herecaived the lagt settlement for Sandra Pringle on June 5, 1997. He
made the firg payment, out of the total $6,948.94 to medica providersfor Sandra Pringle, on June 23,
1998. He madethe last payment for Sandra Pringle on October 15, 1998, after he had assured Ms.

Pringle and OCDC that dl bills had been pad. (Inf. Exh. 12 and 13Dep. Exh. 9 and 10)

22



Respondent received the last settlement for Sherry Holder on November 13, 1997. Hedid not
pay Ms Holder'smedica provider the $2,315.36 until February 16, 1998. He damed that Ms
Holder indructed him not to pay thet bill. (Inf. Exh. 3, pg. 73,1. 25—pg. 75, |. 4) However, Ms
Holde’ stesimony dearly refutesthat daim. Part of her frudiration with Respondent’ s representation
was that she was anxious to get money from the insurance company to pay thet bill. (Tr. 21,1.2—-22,
. 11)

Respondent’ sfailure to make these paymentsin atimdy manner violates Rules 4-1.15(b) and
4-1.3. Hisassurance tha the bills had been paid, when some had nat, violates Rule 4-1.4.

Contingent Fee on Medicd Expense Payments

Respondent admits thet he took a contingent fee on the medical expense payments for the
Pringle family and Ms. Holder. Although he was asked to show that his effortsin callecting these
payments involved anything other than meking the daim by providing the medicd records he was
unableto do so. Under the factors st forth in Rule 4-1.5(a), Respondent’ s contingent fee on the
medica expense damswas unreasondble. The daimstook very little skill or time. It was only ametter
of getting dl of the medicd information to the insurance company. (Inf. Exh. 3, pg. 57, 1. 14 —pg. 60, |

12 and pg. 61, . 22 —pg. 62, 1. 19 and pg. 80, . 7 —pg. 85, 1. 2; Irf. Exh. 21/Dep. Exh. 19)
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Continued Representation Without a\Written Contingent Fee Contract

The Legd Sarvice Contract between Respondent and Ms Holder i, on its face, a contingency
fee contract. It further Sates, two lines dove Ms Holder' ssSgnature: “| further agree thet thisisa sixty
(60) day contract, commencingthe _ 18" day of _March , 1997." (Inf. Exh. 16/Dep. Exh 13)
Respondent admits that he had nothing in writing extending the contract after the initid Sixty-day period.

(Inf. Exh. 3, pg. 68, |. 16-21) Respondent’s continued representation of Ms. Holder on a contingency
fee bads, without awritten contract, violaied Rule 4-1.5(C).

Falure to Provide Documentsto OCDC

After megting with Respondent, on November 3, 1998, and obtaining some documents,
Respondent recaived aletter from OCDC dated November 18, 1998, outlining the documents
Respondent had agreed to provide by November 16, 1998, but had not provided. Those documents
were:

1 Monthly bank satements for Lawson Bank and Missouri

Federd for the period the Pringles’ funds were deposited, until the last

funds were dishursed.

2. A copy of each check that rdaed to the Pringles funds.

3. A oopy of each deposit dip that rdated to the Pringles funds
Respondent was d 0 asked to provide any additiond explanation necessary to undersand the exact
location and didtribution of the funds

With a cover |etter dated November 25, 1998, Respondent sent a copy of the bank Satement
24



for his Lawson account for the period ending 3-31-97. He dso sent acopy of four of the checks
rlaed to the Pringles. He said he would provide the additiond copies as soon ashewas adleto locate
them. Respondent recaived aresponse from OCDC dated December 8, 1998, indicating that such an
open ended time for providing the documents was not acceptable and setting a date of December 28,
1998. Respondent has no documentation of further communication with OCDC, until his counsd wrote
to OCDC on February 11, 1999, indicating thet he believed Respondent had complied with al requests
for information, but aso indicating avareness that OCDC had subpoenaed the bank records from the
banks. Respondent’ s counsdl requested a copy of Respondent’ s bank records from OCDC.
Respondent’ s counsd recaived a reponse from OCDC, dated March 2, 1999, indicating thet
Respondent had not complied with dl requestsfor information. (Inf. Exh. 14/Dep. Exh. 11)

In his deposition, Respondent daimed thet he had complied with the requests for documents by
sending Deposition Exhibit 17 (dso Inf. Exh. 20). (Inf. Exh. 3, pg. 32, 1. 24 —pg. 37,1. 2 and pg. 60, I.
23—-pg.61,1. 12and pg. 62, 1. 23—pg. 66, |. 25) Respondent’ s assertion that he provided these
documentsto OCDC isnat crediblein light of the lack of any supporting cover letter or other
correspondence. Evenif he did provide these documents, a quick comparison of the documents
Respondent daims he provided (Inf. Exh. 20/Dep. Exh. 17) with the bank statements obtained from the
bank (Inf. Exh. 25) shows that Respondent did not provide complete copies of dl of the bank
daements. Respondent did not provide the bank statement for the period 4-30-97 to 5-31-97. He
did not provide dl pages of the bank satementsfor Lawson Bank. Additiondly, Respondent failed to
provide the other documents and information requested in the | etter of November 18, 1998.

Respondent’ sfalure to provide the requested documents and information violaies Rule 4-
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8.1(b) by faling to regpond to alawful demand for information from adiscplinary authority. Ininre
Saab, 785 SW.2d 551 (Mo. banc 1990), acase dmilar to the ingant case, this Court found thet

Respondent’ sfailure to provide requested bank records factored into the totdity of the crcumstances

warranting disbarment.
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POINT II

THIS COURT SHOULD DISBAR RESPONDENT BECAUSE
MISAPPROPRIATION AND COMMINGLING OF CLIENT FUNDS
WARRANTS DISBARMENT AND THE AGGRAVATING AND MITIGATING
FACTORS, TAKEN TOGETHER, DO NOT CHANGE THISRESULT.

The Disdplinary Hearing Pand recommended aninety (90) day suspenson. The DHPsfindings
of fact, condusions of law, and recommendations are advisory. Inre Syder, 35 SW.3d 380, 382
(Mo.banc 2000). The recommendation of the DHPis contrary to this Court’ s precedent and the
evidence

Even if Respondent had not converted dient funds, by failing to have atrust account and
deposting dient funds and funds of third parties into his operaing account, Respondent’s
commingling of dient funds with generd law office funds warrants disbarment. Respondent did
not have atrust account, therefore, dl funds of dients and third parties were commingled with
hisfunds This Court's precedent establishes thet commingling of dient funds with those of the
atorney isgroundsfor disbarment. In re Witte, 615 SW.2d 421 (Mo. banc 1981), cert den.
454 U.S. 1025, 102 S.Ct. 559, 70 L.Ed.2d 469 (1981).

Converson of dient funds, which often follows on the heds of commingling, isdways abess
for disoarment. In re Mentrup, 665 SW.2d 324 (Mo. banc 1984); A.B.A. Standard 4.1. “Where
converson of adient'smoney isinvolved, disbarment isthe gopropriate remedy. See Matter of

Menddl, 693 SW.2d 76 (Mo. banc 1985). Even an unintentiond mishandiing of dient funds by an
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atorney can judify disbarment. SeelnreWilliams, 711 SW.2d 518, 522 (Mo. banc 1986).” Inre
Griffey, 873 SW.2d 600, 603 (Mo. banc 1994).

This Court disbarred the atorney in In re Schaeffer, 824 SW.2d 1 (Mo. banc 1992) for
conduct Smilar to Respondent Tipton's conduct. In the Cowell Matter, Scheeffer settled amapractice
cae againd ahospitd. The dient endorsed the settlement check, and Scheeffer directed that it be
depogited in hisgenerd account. The check was never deposited into atrust or escrow accournt.
During the period Scheeffer held the fundsin his generd accourt, the baance in the generd account
dropped below the $3000 held for the dient on nineteen occasions. After learning of the dient's
complaint, Schaeffer deposited the dient’ s portion of the settlement into his escrow account. The funds
came from monies pad by another dient.

In ordering Scheeffer disbarred, this Court dated at 5:

When an atorney depositsthe dient's fundsinto an acoount
usd by the atorney for his own purposes, any disoursement from the
acoount for purposes other than those of the dient'sinterests has dl the
characterigtics of misgppropriation, particularly when the disoursament
reduces the balance of the account to an amount less then the amount of
the funds being held by the atorney for the dient. Misgppropriation of a
dient'sfunds, entrusted to an atorney's care, is dways grounds for
disbarment. In re Mentrup, 665 SW.2d 324, 325 (Mo. banc 1984).
Redtitution of converted fundsisnot adefense. |d. Respondent's

falureto presarve the dient's funds undiminished in an escrow account
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condlitutes amog srious violaion of the disciplinary rulesin an area
where those rules properly demand procedures that not only guarantee
that the dient's fundswill not be misgppropriated but dso endble the
atorney reedily to demondrate that no misgppropriation has ooccurred.
In defense, respondent miakes much of the fact thet he
exerdsad poor office practices and maintained avery heavy casdoad,
aswdl asthefact thet the dient did nat affirmatively demand payment.
These facts do nat serve to mitigate when it is dear thet respondent
himsdf directed that the dient's monies be deposited into respondent's
business account, that respondent then withdrew from that account his
own fee, and that on nineteen separate occas ons between depodt of
the check into the business account and payment to the dient of the
$3,000 owed to her, the baance in the business account dropped

below $3,000.

InInre Immons, 576 SW.2d 324 (Mo. banc 1978), a case with facts Imilar to the
one sub judice, this Court disbarred the Respondent atorney. In Smmons, the atorney made
a$58,000 recovery for his dients, from which he retained $19,370 for his fee, and $9,573 for
expenses. One of the expensss induded in the $9,573 was a hospitd hill for $3,429.
Respondent did not pay the hospitd hill. In the disciplinery procesding, he propounded the
excuse thet the dients owed him fees for other work and that the hospital should pay him afee
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as wdl. This Court disbared Smmons nating the Magter that Smmons  retention of the
money wasin direct vidlaion of hispromiseto hisdientsto pay the bill.
Respondent's misgppropriation of funds was “knowing” and should result in
disharment under ABA Standard 4.1:
Absent aggravating or mitigating drcumstances, upon gpplication of the
factors st out in 3.0, the following sanctions are generdly gppropriate

in casssinvalving the fallure to presarve dient property:
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4.11 Disharment is generdly gppropriate when alavyer
knowingly converts dient property and causesinjury or potentia injury
to adient.
4.12 Suspenson is generdly gopropriate when alawyer knows
or should know that heis dedling improperly with dient property and
causssinjury or potentid injury to adient.
4.13 Reprimand is generdly gppropriate when alawvyer is
negligent in deding with dient property and causesinjury or potentia
injury to adiert.
The commentary under 4.12 dates. Suspenson should be resarved for lawyers who engage in
misconduct that does not amount to misgpproprigtion or converson.
The hearing pand’ sfinding that Respondent’ s misconduct was inadvertent is contrary to
the weight of the evidence. Respondent does not dispute thet he:
> knew that he did not have atrust account.
» knew tha he depogited funds beonging to dients and third partiesinto his operating
accourtt.
> knew that he was not kegping track of automatic withdrawas or recondiling his bank
accounts. (Inf. Exh. 3, pg. 48, 1. 23-25)
Respondent does dispute whether he knew that the hedlth care providers had not been paid. Hedams
thet he did not know thet they hed not been paid, but he hed dl of the informetion thet showed they hed

not been paid. He had documentation of the bills. (Inf Exhs. 5, 6 and7/Dep. Exh. 2, 3and 4) Since
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they had nat, in fact, been paid, he had alack of documentation in his records to show that payment hed
been made. He had padt due hills and phone cdlls, in April of 1998, bringing it to his attention thet they
hed not been paid. (Tr. pg. 39, .18 —pg. 41, . 3; Inf. Exh. 10/Dep. Exh. 7) His secretary prepared
|etters to go with some of the checks on May 6, 1998, but the checks were not written until July,
because the correspondence got covered up on hisdesk. (Inf. Exh. 3, pgs. 29-31) Respondent was
aware that these bills had been turned over for callection, when thisfurther dday occurred. (Inf. Exh.
10/Dep. Exh. 7) Hischoiceto ignoredl of that information should not be equated with alack of
knowledge.

Respondent’ s argument thet his actions were unintentiond or inedvertent mudt fall, asdid smilar
agumatsin In re Williams, 711 SW.2d 518 (Mo.banc 1986). Inthat case, unliketheindant case,
Williams actudly hed atrugt account. However, Williams had entrusted the respongihility for the trust
account to hiswifelbookkesper. He had ignored the fact that the trust account was in disarray and thet
checks drawn on the trugt account were returned for insufficient funds. “We cannat dlow an atorney
to escape ultimate respongbility for mishending of adient's funds where he knowingly and intentionally
ignores trugt account problems and demondrates an dmodt totd disregard for the protection of those
funds. Ceatanly where an atorney misgppropriaies adient's funds, protection of the publicis
uppermost in our minds and disbarment is generdly appropriatein such cases” Williamsat 522. “The
fundamentd purpose of an attorney disciplinary proceeding isto ‘ protect the public and maintain the
integrity of thelegd professon.” In re Wadron, 790 SW.2d 456, 457 (Mo.banc 1990).” Inre
Qyder, a 384

Aogravaing Factors
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Respondent has committed numerous violaions of the Rules of Professond Conduct. Some of
the vidlaions, other than commingling and misgppropriation, may warrant uspensdon. Some, taken on
their own, would warrant discipline less than sugpenson. The fact that Respondent has committed
numerous other violaions, some of which reflect a pattern of misconduct, should be congdered in
aggravation, under ABA Standard 9.22(c) and (d). Respondent’ s dishonest or sdfish mative in usng
hisdients fundsisan aggravating factor under ABA Standard 9.22(b). Respondent’ s subgtantid
experience in the practice of law should be consdered an aggravating factor under ABA Standard
9.22(1). Respondent was admitted in 1987 and had been in solo practice for gpproximately eight years,
when these violationsbegen. (Inf. Exh. 3, pg. 7)

Mitigating Factor

The only mitigating factor that gppliesin this case is Respondent’ s aasence of prior discipline,

Lack of prior disciplineis consdered amitigating factor under ABA Standard 9.32(9).
CONCLUSION

Respondent’s commingling and misgppropriation of funds hdd on bendf of dients warrants
disharment, by itsdf. Repondent knew the funds were not in atrust account and knew that he was nat,
otherwise, taking gopropriate Sepsto protect those funds His violaions were knowing. The dishonest
or Hfish mative, multiple other vidlaions, pattern of misconduct, and experiencein the practice of law
are aggravating factors thet reinforce disbarment as the gopropriate discipline. Respondent’ s lack of
prior disdplineis only amild mitigating factor, in light of the seriousness of hismiscondudt. In fact,

based upon histestimony that he had never had atrust account prior to investigation of these
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complants, hislack of prior discipline was probably purdy fortuitous.
This Court should disbar Respondent and assess codts againgt Respondent.
Repectfully submitted,
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